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transacting its business by hiring a horse and buggy for its employees, 
where such hiring was not necessary to the transaction of its business. 
Baird Lumber Co. v. Devlin, 124 Ala. 245. Finally, a general manager has 
no implied authority to make contracts for his personal benefit. Marshall 
on Corps., Sect. 361. 

Criminal Law — Former Jeopardy — Mistrial. — State v. Kinghorn, 
105 Pac. 234 (Wash.). — A jury was impaneled and sworn, and the state 
had commenced the examination of prosecutrix, when accused moved to 
dismiss because he had not been arraigned, and had not pleaded to the 
information. The motion was denied, whereupon accused was arraigned 
and entered a plea of not guilty. The jury was then discharged over ac- 
cused's objection, and a new jury impaneled and sworn, and he was con- 
victed, notwithstanding the plea of former jeopardy. Held, that jeopardy 
had attached, and that accused was entitled to dismissal. Fullerton, J., 
dissenting. 

As to the period when jeopardy begins the decisions are not alto- 
gether in harmony, but by the decided weight of authority it is held that 
jeopardy attaches when a person is placed upon trial before a court of 
competent jursidiction, under an information or indictment sufficient in 
form and substance to sustain a conviction, and a jury has been charged 
with his deliverance, i. e., impaneled and sworn. In re McClasky, 2 Okl. 
568; State v. Snyder, 98 Mo. 556; Cooley's Const. Lim. (2nd ed.) 325. 
Contra, People v. Goodwin, 18 John. 187 ; U. S. v. Gilbert, 2 Summ. 60. 
Under such circumstances the accused cannot again be subjected for the 
same offense, unless the jury is discharged from rendering a verdict by a 
legal necessity or by his consent. People v. Horn, 70 Cal. 17. In the case 
of State v. Bronkol, 5 N. D. 507, where the jury was impaneled and 
sworn before defendant had been arraigned or had pleaded to the infor- 
mation, it was held that a discharge of the jury was a legal necessity and 
hence jeopardy did not attach. And it is well settled that defendant is not 
put in jeopardy where a jury which was impaneled before his plea, is dis- 
charged and a new jury is impaneled and sworn to try the case. United 
States v. Riley, 5 Blatchf. 204; see also Minor v. Commonwealth, 5 Ky. 
Law Rep. 176. 

Criminal Law — Evidence — Motive. — People v. Morse, 89 N. E. 816 
(N. Y.). — Where the defendant after committing a highway robbery, 
shot and killed a policeman in his attempt to escape arrest, the court held, 
that evidence of the robbery though not competent to prove another crime, 
was competent as part of a continuous transaction to show defendant's 
motive and intent in shooting the policeman. 

It is a fundamental rule of evidence that on a prosecution for a par- 
ticular crime, evidence which in any manner shows or tends to show that 
accused has committed another crime wholly independent of that for which 
he is on trial, is irrelevant and inadmissible. People v. Carpenter, 136 
Cal. 391. However, in an early decision in this country, it has been held 
that evidence of another independent crime is admissible where it appears 
to be connected as part of one entire transaction. Heath v. Common- 
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wealth, i Robinson (Va.) 735. So in the later cases, as in Commonwealth 
v. Robinson, 146 Mass. 571, this principle seems to be approved and it is 
there held that evidence of another crime is admissible to show motive 
when the two crimes are parts of one plan, actuated by a common purpose 
Under a California decision, evidence of a robbery was admissible when 
the accused was on trial for the killing of an officer. People v. Pool, 27 
Cal. 572; and usually where the acts are so connected that they might be 
regarded as being the continuation of the same transaction, evidence is 
admissible. State v. Wentworth, 37 N. H. 197. 

Death — Presumption of Survivorship. — Dunn v. New Amsterdam 
Casualty Co., 118 N. Y. Supp. 491. — Held, that where insured and his 
beneficiary, under a policy payable to the legal representatives of insured 
on the beneficiary's prior death, both perished in the same disaster, no 
presumption of the survivorship of either will be indulged, and the per- 
sonal representatives of insured must establish her survivorship by proof 
to recover on the policy. 

Under the civil law, where two persons perished in the same disaster, 
and there are no circumstances showing which survived, presumptions as 
to survivorship arise from the probabilities resulting from strength, age, 
and sex of parties. Succession of Langles, 105 La. 39. But the common 
law indulges in no presumption of survivorship whatever may have been 
the age, sex, or physical condition of persons. Faul v. Halick, 18 App. (D 
C.) 9; U. S. Casualty Co. v. Kracer, 169 Mo. 301. It has been wrong- 
ly held that where there is no way to determine which of sev- 
eral parties died first, the rights of succession to their estates are 
to be determined as if death occurred to each at the same time. In re 
Wilbur, 20 R. I. 126. But the true rule is in accord with the principal 
case, XIX., Yale Law Journal p. 375. 

Frauds, Statute of — Promise of Vendor of Corporate Stock to Re- 
purchase. — Schaeffer v. Strieder, 89 N. E. 618 (Mass.) — Where the de- 
fendant induced the plaintiff to purchase certain stock, the defendant agree- 
ing to refund the purchaser's money at any time on thirty days' notice, 
should he become dissatisfied, it was held, that such a contract was not a 
contract for the sale of "goods, wares and merchandise," within the 
statute of frauds. 

It is generally held, as in the case under discussion, that where a pur- 
chase is made of securities, a promise by the seller to return the money 
paid for them, if the purchaser becomes dissatisfied, is not within the 
statute of frauds. Fitzpatrick v. Woodruff, 96 N. Y. 561. In Gwnvell v. 
Morris, 2 Cal. App. 451., the same was held, that such a contract is not 
within the statute, and the reason given for the holding being that the con- 
sideration for the defendant's promise was not for the sale of the stock, 
but was for its purchase by the plaintiff which was executed, and the 
transfer of the stock became a mere condition incidental to the defend- 
ant's promise. A contract, however, between the parties to an executed 
sale to resell the goods is within the statute. Smith v. Bryan, 5 Md. 141 ; 
Gorman v. Brossard, 120 Mich. 611. Also, an oral agreement by a third 



